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"  
l l E

IN( DIvISIol "3,?t'?'""'! E*"f.-i'*"''^

7:TIE CATHOLIC UNWERSITY ) ocT 1 le76

trILED
. OF AI.IERICA, )

)
Salltloner )

)  |  . E - ! i -

) Tex Docket No. 2301
)

brrarcr oF counorA, )
)

lcapondent )

}EMORANDW ORDER

Tblg case coo,es back before the Court on resPondentre

ootlon ln whlch l.C seeks to bave the Court vacate lta declelo

Lo favor of the petltlooer and enier a dec{stqr ln favor of
:

tbe respondent.
t

Tbe aotlo6 la addreieed to the Oplnloa and'Qrder flled la
I

thlg case on eprif 8r.Lt76, !: wblch the Cqurt'held that the
,i

real property onncd by thc Pettttooer, and ldentlfted ec

tbe CarDpue School $.ot 804, Squarc 3891) end Brady Hall (Percel

L35l7Or, srre GIeDPt frolo rca1 Pro,Perty texes for Flscel lcarr

1975.and Lg76. 104 tfgab. lnt,. Irlpt. &S- @lpoadent challcngct

that declrlm o three grotmda. F{rst, lt cqntendg that thG

Corrt crrcd rhco lt nrled thst there ls no r"qptr"cr,t for r

cqeurreocc of onnershlP 8nd uge rmder D. C. Code 19J3' f47-80h(J).
I

Secoud, ft lrgg;t tbat, arouolng there lc ao requlrcat for r
a

coocurrmcc ta ornerghlp aod ute, the Petttloner nould ooly be
. 1 .

cntl.tled to .o o"tpdt* on thst Portl@ of Caaplr Scbool rhlcb

rlag .ctna11y uaed for storage FrrPoses. Tb18 Court hed formd

Ghlt oaly onG-rtrth of the floor tpacs of Canpra School uer
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used for etorage, the reroalnder of the butldlng was at that

tlne ernpty. 'Thirri, the respondeng contends that the petltlo'ner

fu not entl.cle-d_Lo ao exeuptlon for that portlo'n of the propcrty

leased to the Acrlcan Language Acaderny. The Gourt cll1 ,

couslder each polnt ln order. 
.. I

Ttre lssue of the neceeolty for a of qrnerahlp

and uee of the property under Sectlon 801a(J) was frrlly

brlefed and argued by the parttes. After coalderlng thoee
f -

arguoents, the Court nrled aB a natter of lam that there le no

'requtreoent that the propcrty be onned and uged by the rar

cnttty. Reepondent hae. clted no authortty to eupporc lta

poeltlon that there Ls guch a requl.rernt. Indeed, reopondent

lpp€8rs to recogDlze that the welghC of authorlty tn thLs

Jurledlctlon supports the Courtrg declslm. (See reapondentte

brief ln auppct of lte notlon, par. 3.) In Catholtc$ms fog

Aged r .d les  v .  @,  82  U.S.  App.  D.C.  195,

161 F.zd 901 (L%7), Bhe Federal Appellate Court held thst

language contalned la Sectlon 801a(h), ehlch ls stnflar to 
f

thlt contal.ned ln'sectlon 801a(J), doeg noc require a coacurrence l
i

of orrnerohlp end uee. Hore recently, our higheet court held ',

thrt th€ro te lo rucb requlrecnt under Sectlqr 47-801a(a)

[Exeopttont to Rellgtoue Corporatlme or Socletteel. D4strlct of

9gluabla v. ldanland Svnod pf lltheran fu!-Aeerlca, 3O7 A.zd 735

. (D.C. App. 1973). ttrrtheraore, aa aoted in the chelleaged

Optnton ana tacr, rhen Congreca requl,red I concurrcrcr of
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ownershlp and u8e, tt speclflcally used language settlng forth

that requlreoent as Ln the case of sectl0n 47-g01a(rn) nhere lt
lc prwlded thac a church ls entltled to an exe'prlon where the
property ls usid-6y rrrE' congregatron. 10{r waah. Iaw Rept.

rt 653. s." Sq!S- . v, Disrrlcr of
Colunbla, l& A.2d 143 (D.C. l&m. App. 1954).

slace the respondent hag clted no 
'authorlty 

tn support of
lts contentlon, thl,s corrt sdheres to rte prlor declelon and

holds than an exe'ptro,n under sectron g01a(J) does not regurre

I cmcurrence of ormerehtp and u8e..

. I I

Ncxt, the rcrpsndent argues that, grantr.ng the dectaLm

tbat there rc no toqutulnt for a cmcur,'ence of ownerehlp

aod uec, thc pGtltlonora utrst looge ftve-ehths of lta

cxetrptlon ln thc &oprra school prop€rry becauee, durlng the

pcrtlnent pcrlodr, mly one-rlrth of tho bulldlng ,,a8 actually

urcd fc stoargG..

thc cnn fu not cho tncldcntal u8e or nomr'e of tbe properry

btrt rbat lc itr prr*r7 u8G. rt ll tbe courtrg rmderetaodlng

that the ca'pue 'school 1g locotcd. o,n tbe canpus of petltl.oner.

Tbe cqrrt has found that the caoprs scbool rs aeceseary fc

carrTrqg m tbe. ectlvltlae and Frrposes of tbe pctltlo'cr;

rpeclflcally, thoac ecclvlttes eod purposes reraced to the
pctlttoners cducetrmar prraulta. Tbsrc rg uo ergr'Dc thlt
pctltlarcr har ebandoaed th€ caapra scbool 0r thet tt lntcade
to dtcpore of $rrt propertl. At rll pertloenG ttcr lt used

:
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I portlon of the bulldlng for ecorage. The court can flnd no

euchorttyr nor has the respondent clted any, uhich w'uld supporc

the proposltlonj-l"a the nonuse of I part or even all of a

bulldtng located on-a school campue qver a-relatlvely short

. pertod of tlm rotrld result la a 10ee of an exe'ptl'n.

Each case EusB be Judged on its orm facts and the cotrtrs

nltng ls necesearrly linr.ted to the facts of thls ca8e. A.

school the glze of Cathollc Unlverslty must have 8one. flextblllty

ln lts operation and lte- exempt status should uot be dleturbed

urely because it elects, for a gtven perlod, not to uce a gtven

classrooo' or portrqr of a doruatory, or oiher butldlng.

certalnly, ln the case ef a decreaae of enrolhnent for a glven

ycar, a school itrouta have the optlon of, for exaople, uolng
'tno 

floore of a three floor dortratoqy or claesrooa bulldlug

e! a l!e8n8 0f.gavlng expenses rtthout bavlng lta exenpt rtatua

oa e portlon thereof called into questlon. Eg9,, Amolj

V .@,

128 A.2d 531 (Conn. Sup. .Cr. 1957). .

Addlttcrally, it should be noted that here thc fpoperty
bad been used by the echool and there ie no reag@ tb beueve

tbst lts prcsett nonuse la anythlng but teoporary.. rfhlg Lr aot I
:

tbe case of an rtteopt to obtaln an exe'ptton for procpecttve ii - " r
u8e ag ua8 tfue ln lldrrnrd Untrversltv v. @, ;
81 U.S.  App.  D.C,40,  155 g.zd 10(1945) ,  cer t .  dea.  329 U.g.  I
739 (1946).

a
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A11 of the above faccors lead thls Court to co'nclude that,

tmder the facts of thls case, the Canpus School ls total ly

cxenpc notwithgtandtng the fact that onl/ one-slxth of the

butldlng tras acttal$ used durlng the pertlnent perLod for
. -

Storage. Accordlngly, the resporrdentra arguuent ln thls

rcgard ls not nell takeu.

III

The laet lasue raised by the respondent lnvolves a Dore

rerlotre questlon and me which was not argued previotraly.'
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A portlon of Brady Hall wag'leased to the Anerlcan Iauguage :

Acaderry (AIA); an lnstltutlon whlch petitloner adnLte le operated

. for proflt. Sectlm 47;801a(J) refers to 'tbulldlngs belonglng

to sc,C operated by echoola . . . whlch are not organlzed or

. operated for prlvate galntt. The questloo arlsea whether

rrproflttt can be egusted wlth ttprlvate galnrt. In the vlen of

thte Colrt, once the petltimer conceded that AIA ls operated

for proflt, 1t 1g petltlonerts burden to dletlngulsh frproflttf 
.

froo ttprlvate galntt t€ lndeed there Ls a dletlnction. Petltloner

has not doae so therefore thle Court ls free to a88ugp th8t

proflt aird prlvatd galn are .eyndnyuoug and that the AIA 1s l
I

operated for prlvate galn 8s that terlo 1c ueed ln Sectloa 47- ,r

801a(J). Havlng uade that flndlng, s111 the facr Ehsr rhe AIA

1r operated for private galD affect Ehe exempt statua of that ,

pctton of thc propcrcy actpally occupl.ed by AIA? Thtr court

' bellevec thrt thrt quertlm rrst be aurwered ln the rfftnoatlvc. :

:
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ItExeoptLorle fron tarcatlon must be strlctly conetnred

agalnst those clalnlng exemptlonrr. Cgnference of l , [a{or

Rellglous Superlors of Wornerr. Inc. v. D:!gEr:!ct of Columbla,

121 U.S.  +pp.  D-C- ._171 )  L73,348 'F .2d  183,  185 (1965) .  Th ls

court has prevlotrslf'concluded that there G no requlreoent

for a concurrence of qrnershl.p aud uae. that nrll,ng oe""raarily

lrnplles that the property 6e orned and used by an eDtlty or

eotltLes descrlbed tn the ataBute, that le, by a echool not

operated for prlvate galn. support for that argument ls found

ln Cachollc .Home for Aqgd- Iadles v. Dlsrrict of Colunbla, ggg5gr

rhere the canrt  ctatcd (U.S. App. 'D.C. at  196, F.zd at  902) i

ItA more 1og1ca1 colstnrctton le that there uust .be use bv s

charltable ornanizatlfir arrd ownerahlp by a charitable organlze-

tlontr. [Enphaete eupplled.t Here, that portlon of Brady lla11

ueed by AIA ls oot belng used by a charltabte organfzattm but

la belng used by cre operated for prlvate galn, accordlngly,

thst portion of the property Ls not exernpt under Sectloo 47-

801a(J). 1b18 case le dlstlngulehable from Dlstrtqt of Colurnbta v.

Veetn'  of  St ,  Jenes par lsh,  80 U.S. App. D.C. 3L4r.1153 F.Zd 621
- l

(1946), whlch wag. clted by petltloner. There, the colrrt noted

tbat the queatloned actlvlty, the Rector leaelng a portlon of

the Bectory to other oeobers of the church, waa dlrectly ln ltne

rlth.the natur"r .oa norrnal ftrnctlons of the church. Hers, .

although the AIA lr a ech.ool, 1t ls a echool op€reted for prlvrtr

grln and thus doeg not co@ rlthln the terrg of, ths cxcuptlon.
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In guch cases lt ls the general nrle thac the court nay

pro rate the'exemptlon. See,, Dlstrict of Columblg v. Igglg

Mens Chrlscian-Assoclat ion,  95 U,S. App. D.C. L79, 22L F. 2d

66 (1955) [Auth6rlty'to pro rate exeoptlon granted by etatutet;

Dtstr lct  of  ColunbLa v.  Vest lT of  St .  Jsmes'Par lsh.  suDra.

-*.-""r" d 
"". 

t;rcenr

on Erady Hall for Ftscal Year L975r'end an exemptlon of nlnety-

ulne percent on Brady Hall for Flscal Year L976,

-ORDER
( -

It 1g hereby

ORDERED that petitloners are entltled to a full exeoptlon

for Carnpug School for Ftecal Yearg 1975 end Lg76, aod lt le
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firrther

ORDERED thst petltloners are entltled to exetrptlqr

Brady Hall at the rete of ninety percent for Ftscal Year

and olnety-nlne percent for Flscal Year L976.

Dered: Juiy Lg, Lg76

GARRETT PENN
Judge

John E. Rogere, Esq.
Il,anllton & liaullton
600 Unton Tnrst Bulldlng
Haohlngcon, D. C. 20005
Attorneyg for Petltlouer

Rtchsrd Arnato, Esq.
Asststant CorporatLon Cotmsel
Dl.strict Bullding
Waohlngton, D. C.
Attorney for Reepondent
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